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The cable operator can also show that below-cost prices are justified by some economic efficiency, such
as promotional pricing. For example, low prices accompanying new product introductions and temporary
price promotions to induce future sales have not been viewed as predatory, even though they might have
been below an appropriate measure of cost.322 In addition, the cable operator can show that differences
in prices result from conduct undertaken in good faith to meet an equally low price of a competitor.323

113. Time Warner has asked that MDD rates based on regulations promulgated under the 1992
Cable Act not be made subject to new provisions.324 We agree that bulk discounts permissible under the
standards in effect when they were implemented should not become impermissible because the standards
changed subsequently.325 However, any contractual changes or renewals after the 1996 Act must conform
to Section 632(d) as amended by the 1996 Act.

4. Other Issues

114. Because predatory pricing complaints are likely to involve some measure of discovery,
the Notice asked for comment on adopting the procedures of the Commission's program access rules in
Section 76.1003.326 Commenters generally agree with this proposal. 327 Some commenters are also
concerned about protections against disclosure ofproprietary information,328 a matter also addressed in our
program access rules.329 Subsequent to our proposal, we have streamlined our procedural rules by
specifying general procedures for discovery in Section 76.7(f) of our rules and by specifying general

322PanAmSat, 12 FCC Rcd at 6962, citing Vollrath Co. v. Samni Corp., 1990-91 Trade Cases (CCH) ~ 68955
at 63133 (C.D. Cal. 1989).

323See Brooke, 509 U.S. at 220, citing Standard Oil Co. v. FTC, 340, U.S. 231,250 (1951); Great Atlantic &
Pacific Tea Co., v. FTC, 440 U.S. 69, 80 & n.13 (1979); Automatic Canteen Co. ofAmerica v. FTC, 346 U.S. 61,
63, 74 (1953). In its Comments at 19-23, TCI advocated that a "meeting competition" defense be recognized. See
State of New York Comments at 31 (bulk rate exception only has meaning if the operator can respond to
competition). But see U.S. Wireless Reply Comments at 6 (opposing a "meeting competition" defense); ICTA Reply
Comments at 8-9 (a "meeting competition" defense is inconsistent with Time Warner, 56 F.3d at 191-92). The court
in Time Warner, however, held only that the Commission did not act arbitrarily or capriciously in denying a "meeting
competition" defense when applying the language of the 1992 Cable Act. 56 F.3d at 191-92.

324Time Warner Comments at 42.

325See generally Third Order on Reconsideration, 9 FCC Rcd at 4326 para. 22 (grandfathering bulk discounts
in effect when Commission implemented uniform rate requirement of the 1992 Cable Act).

32647 C.F.R. § 76.1003.

327See NCTA Comments at 48; Fleischman Comments at 35; Time Warner Comments at 42; WCA Comments
at 8-10.

328E.g., Fleischman Comments at 30-35; Time Warner Comments at 42-43.

32947 C.F.R. § 76.1003(h).
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procedures governing the confidentiality of information in new Section 76.9 of our rules.330 Complaints
about predatory pricing should be filed pursuant to the general filing procedures in Section 76.7 of our
rules.331 Discovery and confidential proprietary information shall be handled as they are under the
Commission's Freedom of Information Act rules332 and Sections 76.7(f) and 76.9 of our rules.333

115. Section 76.7(f) of our rules provides that Commission staff, in its discretion, may order
discovery limited to specific issues specified by the Commission. In addition, Commission staff has the
discretion to direct parties to submit discovery proposals, together with a memorandum in support of the
discovery requested. While NCTA has suggested that discovery should be available only after a
complainant has met the prima facie showing threshold,334 our rules give Commission staff the discretion
to permit discovery both preceding and after a prima facie showing has been made, as long as a complaint
establishes a sufficient factual basis to proceed.

116. Cablevision encourages the Commission to make clear that states and LFAs may not
impose uniform rate requirements that are inconsistent with federal law.335 Citing the decision in Time
Warner, Cablevision argues that allowing local authorities to adopt uniform rate requirements on
unregulated services or in areas subject to effective competition would be not only inconsistent with the
1996 Act, but would also contravene the 1992 Act by imposing "a form of rate regulation" in
circumstances where it is not authorized by federal law.336 We agree. States and LFAs may not adopt
uniform rate requirements that conflict or are in any way incongruent with the statutory provisions or our
rules.

VII. TECHNICAL STANDARDS

A. Background

117. Pursuant to Section 624(e) of the Communications Act, the Commission adopted technical
standards that govern the picture quality performance of cable television systems.337 Prior to enactment
of the 1996 Act, Section 624(e) provided, in part:

A franchising authority may require as part of a franchise (including a modification,
renewal, or transfer thereof) provisions for the enforcement of the standards prescribed

33°1998 Biennial Regulatory Review, FCC 98-348 at para. 15.

331 47 C.F.R. § 76.7.

33247 C.F.R. §§ 0.457, 0.459.

33347 C.F.R. §§ 76.7(f), 76.9, as amended in 1998 Biennial Regulatory Review, Appendix A, § 76.7(f), § 76.9.

334NCTA Comments at 49.

335Cablevision Comments at 19-20.

336/d, citing Time Warner v. FCC, 56 F.3d at 191.

337See 47 C.F.R., Part 76, Subpart K.
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under this subsection. A franchising authority may apply to the Commission for a waiver
to impose standards that are more stringent than the standards prescribed by the
Commission under this subsection.338

118. Section 301(e) of the 1996 Act amended Section 624(e) by replacing this language with
the following:

No State or franchising authority may prohibit, condition, or restrict a cable system's use
of any type of subscriber equipment or any transmission technology.339

119. In the Interim Order, we eliminated language in Note Six to Section 76.605 of the
Commission's rules that permitted an LFA to apply to the Commission for a waiver to impose more
stringent cable technical standards than the standards prescribed by the Commission.340 We replaced this
language with the new language from Section 301 (e) of the 1996 Act. 341

120. Current Commission rules dictate specific technical standards and provide for enforcement
by LFAs.342 Upon request by an LFA, an operator must be prepared to demonstrate compliance with the
Commission's technical standards.343 In addition, the rules provide that, in some instances, an operator
may negotiate with its LFA for standards less stringent than otherwise prescribed by the Commission's
rules.344 Section 76.607 of the Commission's rules requires an operator to establish a process for receiving
signal quality complaints.345 Subscriber complaints regarding compliance with the Commission's technical
standards must be referred to the LFA and the operator before being referred to the Commission.346

121. In the Notice, we sought comment on the overall scope and meaning of Section 624(e)
of the Communications Act, as amended by Section 301 (e) of the 1996 Act. We inquired as to the effect
of this provision on the rules cited above, and on the cable franchising, renewal and transfer processes.

3381992 Cable Act § 16(a), 106 Stat. 1490.

3391996 Act, § 301(e), 110 Stat. 116; 47 U.S.C. § 544(e).

340See also Committee on Science, Technology and Energy of the New Hampshire House ofRepresentatives, 11
FCC Red 10250 (I 996) ("Committee on Science, Technology and Energy"). In that item, the Cable Services Bureau
concluded that state and local laws prohibiting the use of converter boxes were preempted by Section 301(e) of the
1996 Act.

341Note 6 to Section 47 C.F.R. 76.605 now reads: "No State or franchising authority may prohibit, condition, or
restrict a cable system's use of any type of subscriber equipment or any transmission technology."

34247 C.F.R. § 76.601-76.630.

34347 C.F.R. § 76.601(a), (d) and (Note).

34447 C.F.R. § 76.605 (Notes 1 and 2).

34547 C.F.R. § 76.607.
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We noted that the 1996 Act did not amend the franchising or the renewal prOVISIOns of the
Communications Act. Specifically, we observed that Section 626(b)(2) of the Communications Act
provides that, "[s]ubject to Section 624" an operator's proposal for franchise renewal "shall contain such
material as the franchising authority may require, including proposals for upgrade of the cable system. ,,347

In addition, Section 626(c)(l)(B) provides for LFA consideration of the "quality of the operator's service,
including signal quality" during the course of a renewal under Section 626.348 Section 621(a)(4)(C)
provides, in part, that an LFA awarding a franchise "may require adequate assurance that the cable
operator has the ... technical ... qualifications to provide cable service. ,,349

B. Discussion

122. Commenters have generally focused on two interrelated aspects ofamended Section 624(e)
of the Communications Act. The first is whether that section precludes an LFA from enforcing the
Commission's technical standards. The second is the effect of Section 624(e) on the ability of an LFA
to establish franchise requirements for facilities and equipment, during initial franchising or renewal, and
to enforce these requirements. Some commenters read Section 624(e) broadly (for example, that
Section 624(e) prohibits all local regulation and enforcement in the areas of cable equipment, facilities,
technical standards and transmission technologies), while others interpret the ban in Section 624(e) on
local restrictions on "subscriber equipment" and "transmission technology" more narrowly (for example,
the ban is meant to refer only to restrictions on converter boxes, remotes, and scrambling and trapping
technologies).

123. Cable operators generally rely on the deletion of the permissive enforcement language,
inserted by the 1992 Cable Act, as unequivocal proof that Congress intended to eliminate completely LFA
enforcement of the Commission's technical standards. NCTA states the Commission must eliminate day
to-day LFA oversight and enforcement of technical standards. NCTA asserts that the elimination of
enforcement language in Section 624(e) is confirmation of Congress' "unambiguous intent to preclude"
local establishment and enforcement of technical standards, and that "no other Congressional action was
required."350 Similarly, TCI states that Congress' deletion of the enforcement language, and its addition
of language forbidding an LFA from restricting the use of any subscriber equipment or transmission
technology, "unequivocally prohibits" State and local authorities from enforcing technical standards.351

Time Warner asserts that Congress would not have deleted the enforcement language from Section 624(e)
if it had wanted LFA's to continue enforcement of the Commission's technical standards.352

34747 U.S.C. § 546(b)(2).

34847 U.S.C. § 546(c)(I)(B).

34947 U.S.C. § 541(a)(4)(C).

35~CTA Comments at 50-51. Accord Time Warner Comments at 49.

351TCI Reply Comments at 2.

352Time Warner Comments at 49.
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124. As several LFA commenters have noted, prior to the 1992 Cable Act's addition of the
permissive enforcement language in Section 624(e), LFAs were the primary enforcers of cable operator
technical standards, and the language added in the 1992 Cable Act did nothing to change that status.353

The Commission, according to these commenters, has long recognized the importance of, and relied upon,
local enforcement in the area of technical standards.354 These commenters point out that Section 624(e),
as amended, does not expressly prohibit a state or LFA from enforcing the national technical standards
established by the Commission, rather it is silent with respect to this issue.355 According to these
commenters, because of the history oflocal enforcement in this area, coupled with established Commission
technical standards which call for primary enforcement by local authorities, Congress would have included
a prohibition on local enforcement in the language of the statute if had intended to end local
enforcement.356

125. Denver states, "Simply, all Congress did in the 1996 Act is to keep certain technical
standards development at the federal level. ,,357 New York City emphasizes that the Conference Report is
concerned with states and franchising authorities regulating in the areas of technical standards, customer
equipment and transmission technology.358 According to the New Jersey Board, the changes to
Section 624(e) do not preclude LFA oversight of "a minimum level of technical quality relating to
considerations such as standards for visual carrier to noise ratios, signal leakage, visual and aural signal
levels to subscriber equipment or safety considerations such as bonding or grounding. ,,359 Denver states,
"If Congress wished to take a stance directly against LFA involvement in the enforcement of technical
standards, it would have, for example, proactively inserted the word "not" after the word "may"" in the
deleted sentence.360

126. According to the legislative history of the amendment to Section 624(e):

Subsection G) [now section 301(e)] amends section 624(e) of the Communications Act
by prohibiting States or franchising authorities from regulating in the areas of technical
standards, customer equipment, and transmission technologies. The Committee intends
by this subsection to avoid the affects of disjointed local regulation. The Committee finds

353See Denver Comments at 7-8; Michigan, Illinois, and Texas Communities Reply Comments at 7; Los Angeles,
League of Cities, and NATOA Reply Comments at 15-16.

355Id. See also Kramer, Monroe & Wyatt, LLC ("Kramer") Comments at 6-8.

356See e.g., Denver Comments at 14; New York City Comments at 20; New Jersey Board Comments at 7.

357Denver Comments at 14 (emphasis in original).

358New York City Comments at 20-21, citing Conference Report at 168, 170.

35~ew Jersey Board Comments at 7.

36°Denver Comments at 7
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that the patchwork of regulations that would result from a locality-by-Iocality approach
is particularly inappropriate in today's intensely dynamic technological environment.36J

127. The legislative history clearly states that the amendment prohibits states or LFAs from
regulating in the area of technical standards. We agree with those commenters asserting that
Section 624(e) now precludes an LFA from enacting and enforcing technical standards that differ from
those established by the Commission.362 Prior to the passage of the 1992 Cable Act, we stated,
"uniformity of technical standards ... is essential to prevent the inefficiency and confusion that threatened
the cable industry during the period when local authorities ... could set stricter standards than those
promulgated by the Commission. ,,363 The 1996 Act echoes these concerns.

128. The Commission has long relied on LFAs to enforce technical standards.364 This was the
case even before Congress added the permissive enforcement language to the Communications Act in
1992.365 In 1992, we stated that "we have in the past referred complaints concerning service quality to
local authorities for resolution, and this practice resulted in the disposition of the vast majority of such
complaints. ,,366 In addition, we stated that LFAs are "the proper initial locus of any complaint about the
quality of technical service provided by a cable operator," and that they are "most familiar with the local
system operation and plant, as well as any local factors which could impact on the resolution of a

36IH.R. Rep. No. 204(1), 104th Cong., 1st Sess. 110 (1995).

362See47 C.F.R. pt. 76 subpt. K--Technical Standards. See e.g., Mich.igan, Illinois and Texas Communities Reply
Comments at 2; Comcast Comments at 20-22; GMCC Comments at 2; US WEST Reply Comments at 11. We note
that franchising authorities may petition the Commission for a waiver to impose "additional or different"
requirements, pursuant to 47 C.F.R. § 76.7. See also City ofNew York v. FCC, 486 U.S. 57, 108 S.C!. 1637 (1988).
In that decision, the Court found that the Commission did not exceed its statutory authority by preempting state and
local technical standards, but also noted that state and local authorities remained free to petition the Commission for
individualized waivers pursuant to 47 C.F.R. § 76.7. ld at n.5.

363Competition, Rate Deregulation, and the Commission's Policies Relating to the Provision ofCable Television
Service, Report, 5 FCC Rcd 4962, 5056 (1990).

364See Cable Television Technical and Operational Requirements, Review of the Technical and Operational
Requirements ofPart 76, Cable Television, Report and Order ("Technical Order"), 7 FCC Rcd 2021, 2035 (1992).
See also Cable Television Technical and Operational Requirements, Review of the Technical and Operational

Requirements ofPart 76, Cable Television, Notice ofProposed Rulemaking ("Technical Notice"), 6 FCC Rcd 3673,
3679 (1991).

365See Denver Comments at 7-8, citing Technical Order and Technical Notice.

366 See Technical Order at 2035. See also Technical Notice at 3679 ("our previous practice upon receiving
complaints concerning a cable system's deviation from our technical standards was to refer the complaint for local
resolution ...").
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problem. ,,367 As many municipal commenters have noted, residents rely on local authorities to resolve
cable picture quality problems, and expect their LFA to intercede on their behalf.36B

129. Commenters also have pointed to the difficulties that would be associated with
Commission enforcement of its technical standards. Several commenters note that local enforcement of
the Commission's technical standards is "the only practical method of handling complaints" regarding
signal quality problems.369 Denver states the Commission would simply lack the resources to enforce its
technical standards on a system by system basis.370 According to Denver, LFAs have been involved in
literally thousands of technical standard enforcement actions, and the Commission could not undertake
such enforcement without a significant increase in Commission personnel and funding. 371 Similarly,
Kramer states that the Commission does not have the resources to be "the first and only point of contact
in resolving the many thousands of technical quality complaints that are filed with LFAs annually. ,,372 The
FCC Local State Government Advisory Committee recommends against any interpretation of Section
624(e) that would prevent local franchising authorities from enforcing the Commission's technical
standards.373

130. Los Angeles, the League of Cities, and NATOA suggest that Congress' deletion of the
language in Section 624(e), regarding LFA enforcement of the Commission's technical standards, can be
seen as necessary to effectuate the added language prohibiting LFA restrictions on any "subscriber
equipment" and "transmission technology."374 The commenters believe that the terms "subscriber
equipment" and "transmission technology" are meant to refer to the narrow category of converter boxes,
remotes, and scrambling and trapping technologies. Thus, they argue that any restriction on local
enforcement of technical standards from Congress' change to Section 624(e) should be narrowly
construed.375

131. We agree as a practical matter that, unlike local authorities, the Commission is not in a
position to attend to day-to-day local technical problems as they arise. Thus, were we to interpret Section
624(e) as mandating Commission enforcement of its technical standards, we would necessarily change the
very nature of traditional technical standards enforcement. As the above comments illustrate, the impact

367Technical Order at 2035; see Technical Notice at 3679.

368Los Angeles, NLC, and NATOA Reply Comments at 17-18.

J69See City of Austin Comments at 2; City ofLake Forest Comments at 2; City of Rolling Meadows Comments
at I; City of Lincolnwood Comments at 1. See also GMCC Comments at 8.

370Denver Comments at 13.

J72Kramer Comments at 9.

J7JLSGAC Recommendation 13(B).

374Los Angeles, League of Cities, and NATOA Reply Comments at 15-18.

m Accord Michigan, Illinois, and Texas Communities Reply Comments at 5-6.
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of this change in enforcement entities would be significantly more far reaching than merely representing
a switch in the proper forum for a subscriber complaint. Subscriber reliance on timely responses to their
complaints regarding technical problems would be thrown into considerable doubt if local authorities were
not permitted to engage in day-to-day enforcement of the Commission's technical standards.

132. We do not believe that Congress meant to set in motion such a fundamental change in
technical standards enforcement without affirmatively stating its intent to do so either in the language of
the 1996 Act or in the legislative history. Nowhere in the 1996 Act or its legislative history does
Congress state an intent to end local enforcement of the Commissions technical standards. Rather, as
noted above, the legislative history clearly states that the amendment to Section 624(e) of the
Communications Act prevents states or LFAs from regulating in the areas of technical standards, customer
equipment, and transmission technologies. Local enforcement of uniform national standards furthers
Congress' intent. While Congress sought to preclude the development of a patchwork of technical
standards varying between franchise areas, it did not make mention of any additional intended effects of
its amendment to Section 624(e).

133. Additional factors help clarify the intended scope of new Section 624(e). For example,
the 1996 Act did not alter an LFA's ability to deny a franchise renewal based on deficient signal quality.
If LFAs were unable to monitor cable operator compliance with the Commission's technical standards,
they would likewise be unable to give an operator the notice and opportunity to cure signal quality defects
required under Section 626 of the Communications Act as a prerequisite to denying a franchise renewal
based on the documented violations. Thus, interpreting Section 624(e) as precluding LFA oversight and
enforcement of the Commission's technical standards w0uld render meaningless the statutory language in
Section 626.

134. Time Warner attempts to resolve this ambiguity by stating that while Section 624(e)
prohibits an LFA from monitoring the cable operator's signal, an LFA may still take into account
compliance with the Commission's standards, as determined by the Commission, in a franchise grant or
renewal.376 Time Warner's views as to elimination of LFA day-to-day review and enforcement of the
Commissions standards, coupled with its belief that LFAs may consider Commission determined
compliance with these standards in franchising and renewal proceedings, would leave franchising
authorities in the position of being able to deny a franchise based on these failures, without being able to
exercise less drastic measures to ensure compliance as commonly provided for in franchise agreements.
We do not believe Congress intended such a result.

135. Given the long tradition of LFA enforcement of technical standards, the practical
difficulties of Commission enforcement of technical standards at the local level, and the difficulties in
reconciling a ban on LFA enforcement of technical standards with other parts of the Communications Act
that were unaltered by the 1996 Act, we conclude that if Congress had intended to end local enforcement
of the Commission's technical standards, it would have expressly stated such a prohibition in the actual
language of the 1996 Act.

376Time Warner Comments at 49-5 I. Time Warner states that determinations of compliance with the
Commission's technical standards must be conducted by the Commission. Time Warner Comments at 51. See also
NCTA Comments at 51-52.
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136. With respect to the prohibition against State or franchising authority regulation of a
system's use of subscriber equipment or any transmission technology added to Section 624(e) by the ~ 996
Act, Cole Raywid and other cable commenters assert that this restriction IS not necessarily inconsistent
with the unaltered portions of the Communications Act regarding local involvement in facilities and
equipment.377 As several cable and municipal commenters state, an LFA may still require upgrades under
Section 626 in conjunction with franchise renewal.378

137. Although agreeing that LFAs can require upgrades, TCI argues that Section 624(e)
"fundamentally alters" the role of state and local authorities in an operator's technical decisions, even
though the franchising authority can still require system upgrades.379 TCI asserts that LFAs may not
continue to require standards in conjunction with upgrades or rebuilds, such as channel capacity
requirements at specific MHz levels, numbers of optical fibers deployed, homes served per fiber optic
node, amplifiers per cascade, and the amount of standby power at the headend.380 Los Angeles, the
League of Cities and NATOA disagree, contending that the negotiation of specific terms of a system
upgrade (such as system capacity, homes per node, and amplifiers per cascade) within the initial
franchising or renewal process is necessary to implement determinations of local community needs and
interests, and is also critical to the associated LFA authority to reject a franchise for failing to meet these
needs and interests.381

138. Los Angeles, NLC, and NATOA argue that Section 624(e) is intended to preclude LFAs
from adopting and enforcing their own standards regarding subscriber equipment, such as converter boxes,
and transmission technology, such as the scrambling or trapping methods used to secure an operator's
signals.382 They state that the amendment was a response to efforts by local authorities' to restrict the use
of converter boxes introduced by Time Warner in several New England communities, and therefore that

377Id. at 23-24; Fleischman Comments at 38-39 (LFAs may still consider compliance with the Commission's
standards in the context of franchising and renewal).

378TCI Reply Comments at 8 (Section 624 (b) "allows the LFA, for example, to require that a cable operator
provide certain services or facilities (such as minimum channel capacity) but does not empower an LFA to dictate
the specific technical means by which the operator meets such generic requirements."); Los Angeles, NLC, and
NATOA Reply Comments at 20-21 (the amendments to Section 624(e) do not interfere with LFA's authority to
establish, during the franchising process, facilities and equipment requirements, including upgrade requirements).
See also Comcast Comments at 21; NCTA Comments at 51; SCBA Comments at 37-39.

379TCI Comments at 28-32.

>SOld. at 29.

381Los Angeles, League of Cities, and NATOA Reply Comments at 20 & n.43. See State of New York
Comments at 23.

382Los Angeles, League of Cities, and NATOA Reply Comments at 17-18. See Michigan, Illinois, and Texas
Communities Reply Comments at 5-6.
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the tenus "subscriber equipment" and "transmission technology" should be interpreted narrowly.383 They
contend that a reasonable interpretation ofthe amendment to Section 624(e) is that it clarifies that an LFA,
when establishing equipment and facilities requirements under Sections 624(b)(1) and 624(b)(2), may not
specify technologies relating to converter boxes or scrambling.384

139. The Commission's Local State Government Advisory Committee ("LSGAC") likewise
argues for a narrow reading of the prohibition against nonfederal regulation of transmission technology.385
It argues that the prohibition should be read in the context of signal protocols and, in this context, is
consistent with Congress' grant of authority to the Commission in Section 624A of the Communications
Acf86 to address equipment compatibility standards. It recommends that the prohibition should be limited
to converter boxes, scrambler and unscrambler devices, and similar customer reception equipment, and
that franchising authorities' ability to negotiate, include, and enforce provisions for specific cable system
equipment and facilities under Section 624(b) of the Communications Acf87 should be unrestricted.

140. Section 624 of the Communications Act relates to the regulation of services, facilities, and
equipment of cable operators. Paragraph (a) of Section 624 states:

Any franchising authority may not regulate the services, facilities, and equipment provided
by a cable operator except to the extent consistent with this title.

Paragraph (b) of Section 624 generally provides that franchise authorities may enforce requirements
contained within the franchise -

for facilities and equipment

Paragraph (e) of Section 624, as added by the Telecommunications Act of 1996, states:

No State or franchising authority may prohibit, condition, or restrict a cable system's use
of any type of subscriber equipment or any transmission technology.

It is clear from the above, and agreed among the commenting parties, that "subscriber equipment" may
no longer be "prohibited, conditioned, or restricted " by local authorities under Section 624.
"Transmission technology" may also not be "prohibited, conditioned, or restricted ." The question

383Los Angeles, League of Cities, and NATOA Reply Comments at 17-18, referring to Committee on Science,
Technology and Energy, 11 FCC Rcd 10250. See also Kramer Comments at 4-6; State of New York Comments at
25-26.

385LSGAC Recommendation 13(A): Resolution on Technical Standards Amendment.

38647 U.S.C. § 544a, Consumer Electronics Equipment Compatibility.

38747 U.S.C. § 544 (in requesting proposals for a franchise or franchise renewal, a franchising authority "may
establish requirements for facilities and equipment ..." and may enforce such requirements).
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remains, however, as to what is encompassed in the phrase "transmission technology" and how the newly
added limitation can be reconciled with the grant of authority regarding "facilities and equipment."

141. "Transmission technology" is not a defined term in the Communications Act nor does the
legislative history help to define its breadth.388 Rather, Congress appears to have used the phrase in the
everyday sense in which it has been used in discussions of communications policy issues. A review of
the usage of the phrase indicates that it has been frequently used to include both the transmission medium,
i.e. microwave, satellite, coaxial cable, twisted pair copper telephone lines, and fiber optic systems,389 and
the specific modulation or communications format, i.e. analog or digital communications.39o Based on
the foregoing, we believe, for example, that local authorities may not control whether a cable operator uses
digital or analog transmissions nor determine whether its transmission plant is composed of coaxial cable,
fiber optic cable, or microwave radio facilities. An LFA's authority under Section 624(b) to establish
requirements for facilities and equipment is granted only "to the extent consistent with this title"391 and

388The Conference Report, for example, simply explains that Section 624(e) amends the Act "by prohibiting States
or franchising authorities from regulating in the areas of technical standards, customer equipment, and transmission
technologies." H.R. Conf. Rep. No. 458, 104th Cong., 1st Sess. 168 (1996). Section 3(33) of the Communications
Act does define the term "radio communications" and includes within it "transmission" by radio "including all
instrumentalities, facilities, apparatus, and services ... incidental to such transmission." 47 U.S.C. § 153(33).

389Thus, for example, the State of Tennessee adopted a regulatory reform program involving the replacement of
existing telephone plant with fiber optics that was judicially described as involving a change in "transmission
technologies." See Tennessee Cable Television Association v. Tennessee Public Service Commission, 844 S.W. 2d
151, 156 (1992). A Commission report, Trends in Telephone Service, 1999 WL 83930 (February 1999), contains a
discussion of "transmission technology" and lists "copper" and "fiber optic cables" as two transmission technologies.
The Commission has discussed satellites and undersea cables as two "transmission technologies." Communications
Satellite Corp., 56 FCC 2d 1101, 1161 (1975). See also Comsat Corp., 13 FCC Rcd. 14083, para. 32 (1998) (There
is no evidence that parties "owning or controlling both satellite and cable connections ... are favoring the use of
one transmission technology.").

390The Commission has consistently described "analog" and "digital" communications as well as various
modulation schemes as different "transmission technologies." See e.g. Development of Wireline Services Offering
Advanced Telecommunications Capability, 1998 WL 458500, para. 35 ("xDSL and packet switching are simply
transmission technologies"); Public Notice: Commission Staff Seek Comment on Spectrum Issues Related to Third
Generation Wireless/IMT-2000, 13 FCC Rcd 16221, 16222 (commercial mobile radio service licensee has flexibility
"to change their existing radio transmission technology."); Application for Transfer of Control of MCI
Communications to Worldcom, 1998 WL 611053, para. 45 ("Qwest's network will include more fibers per cable than
the current average national network, and will employ high capacity transmission technologies."); Development of
Operational, Technical and Spectrum Requirements for Meeting Federal, State and Local Public Safety Agency
Communication Requirements through the Year 2010,1998 WL 667599, n.3l5 (1998) ("In the Second Notice, we
entitled sections primarily addressing the question of analog versus digital modulation 'Transmission Technology',
a more general term that seemingly could encompass many other issues as well. "); Creation ofA Low Power Radio
Service, MM Docket No. 99-25, 1999 WL 46878, para. 29 (1999) ("We are also concerned whether an LPlOOO
service would limit or impair the ability of full power stations to implement digital transmission technology such
as in-band-on-channel ('!BOC') conversion.").

391Section 624(a), 47 U.S.C. § 544(a).
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must be read in the context of the limits imposed by the revisions to Section 624(e) in the 1996 Act.392

As noted above, the legislative history of the amendment to Section 624(e) states that "the patchwork of
regulations that would result from a locality-by-10cality approach is particularly inappropriate in today's
intensely dynamic technological environment."

142. While the 1996 Act imposes some specific limits of the role LFAs play with respect to
subscriber equipment and transmission technology, it does not diminish the LFAs' important
responsibilities in determining local cable-related needs and interests and seeing that those needs are met
through the franchising and renewal process.393 Although local authorities are limited in dictating the use
of transmission technologies, other facility and equipment requirements can still be enforced under Section
624(b).394 In addition, Section 611 of the Communications Act affirms the ability of an LFA to establish
and enforce franchise provisions concerning facilities and equipment related to PEG channels and for
educational and governmental use of channel capacity on institutional networks. Section 621 (a)(3)
authorizes franchising authorities to ensure access to cable services throughout the franchise area,
regardless of the income levels of potential residential subscribers. Section 621(a)(4) authorizes the LFA
to require adequate assurance of the cable operator's financial, technical, and legal qualifications to
provide cable service. Section 621(b)(3)(D) allows an LFA to require institutional networks. Section
626(b)(2) states that, subject to Section 624, a franchise renewal proposal "shall contain such material as
the franchising authority may require, including proposals for the upgrade of the system." Section
632(a)(2) enables an LFA to establish and enforce "construction schedules and other construction-related
performance requirements. ,,395 The Commission likewise has long acknowledged areas of local concern,
such as studio capacities, electrical safety codes, construction requirements, and management of public
rights-of-way.396 Local governments perform a range of vital tasks necessary to preserve the physical
integrity of streets and highways, to control the orderly flow of vehicles and pedestrians, and to manage
facilities that crisscross the streets and public rights-of-way, which are unaffected by Section 624(e). The
1996 Act also does not preclude LFA review of the adequacy of the cable operator's plans for meeting
the cable-related needs identified by the LFA.

143. Although this Order clarifies to some extent the meaning of "transmission technology" for
purposes of Section 624(e), we recognize that over three years have passed since the 1996 Act was signed
into law. We also recognize that, in the absence of a final federal rule, local franchise authorities and
cable operators have entered into agreements based on their own understandings of the language of Section

392See H.R. Rep. No. 934, 98th Cong., 2d Sess. _ (1984), P&F Radio Reg. ~ 1277, p. 10:779.

393See Section 626(a)(1), 47 U.S.C. § 546(a)(1).

39447 U.S.C. § 544(b).

39547 U.S.c. §§ 531, 541(a)(3), (4), (b)(3)(D), 546(b)(2), 552(a)(2).

396See Review ofthe Technical and Operational Requirements ofPart 76, Cable Television, Report and Order,
102 FCC2d 1372, 1380 n.I2 (1985); TCI Cablevision ofOakland County, Inc., 12 FCC Rcd 21396, 21441 (1997),
reconsideration denied, 13 FCC Rcd 16400. In TCI Cablevision, the Commission also found that a city condition
that cable construction permits would not be used for telecommunications purposes did not violate Section 624(e)
because the condition concerned the nature of services the cable operator would be providing over its facilities
pursuant to its cable franchise rather than either the transmission technology or subscriber equipment used for the
services. 12 FCC Rcd at 21430-32.
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624(e). In the absence oftoday's guidance, parties may have drafted certain franchise provisions in a way
that they believed was permissible under Section 642(b), but that now would be found impermissible
under our reading of Section 624(e). Had the parties had the benefit of today's Order, these provisions
could have been drafted in a way that would have permitted local authorities to exercise their legitimate
rights under Section 624(b) without running afoul of Section 624(e). We have received no formal
complaints from any party claiming Section 624(e) has been violated. Given these settled contractual
arrangements, nothing in this Order is intended automatically to preempt or affect the enforceability of
existing franchise agreements.397

vm. PRIOR YEAR LOSSES

A. Background

144. Section 301(k)(I) of the 1996 Act amended Section 623 of the Communications Act to
preclude the disallowance of certain losses incurred by original franchisees prior to September 4, 1992.
Specifically, the statute provides:

(n) Treatment of Prior Year Losses. -- Notwithstanding any other
provision of this section or of section 612, losses associated with a cable
system (including losses associated with the grant or award of a
franchise) that were incurred prior to September 4, 1992, with respect to
a cable system that is owned and operated by the original franchisee of
such system shall not be disallowed, in whole or in part, in the
determination of whether the rates for any tier of service or any type of
equipment that is subject to regulation under this section are lawful.398

This provision was effective upon enactment and applicable to rate filings made after September 4, 1993
that had not been acted upon by December 1, 1995.399

397See, e.g., Pan American Life insurance Co. v. Blue Cross and Blue Shield, 127 F.3d 1099 (4th Cir. 1997)
(unpublished disposition, per curium) (finding that voluntary agreement was enforceable, even ifagreement was based
on parties' mistaken belief that ERISA did not preempt state statute); E. Norman Peterson Marital Trust v.
Commissioner ofInternal Revenue, 78 F.3d 795 (2d CiT. 1996):

If the particular language used in a statute is highly susceptible to misunderstanding by a lay person, and
if the clarification which the regulations are intended to provide is available only after ordinary people have
made choices in reliance on the more common meaning of the statutory term, it might be a situation of such
substantial unfairness would arise that it would be permissible to apply the late-coming regulations only
prospectively.

78 F.3d at 800.

398 1996 Act, § 301(k)(l), 110 Stat. 118,47 U.S.C. § 543(n).

3991996 Act, § 301(k)(2), 110 Stat. 118.
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145. In the Notice, we identified apparent distinctions between this new statutory provision and
the treatment of start up losses under our existing cost-of-service rules.40o We noted that, unlike the
statute, our rules do not preclude recovery of start up losses for all cable operators, while the recovery of
prior year losses under Section 301(k)(1) is limited to original franchisees. 401 We also noted that our cost
of-service rules do not limit the years for recovery of such losses, while Section 301 (k)(1) limits recovery
to losses;incurred prior to September 4, 1992.402 Finally, we noted that Section 301(k)(l) does not limit
losses to those incurred in the early years of a system's operation. Instead, it allows recovery of losses
for all years up to the September 4, 1992 cut-off date.403 In the Notice, we requested comment on these
tentative conclusions and requested comment on whether Section 301(k)(l) should be interpreted to allow
recovery of prior year losses even when such losses are attributable to unreasonable or imprudent
expenditures.404

B. Discussion

146. We affirm the tentative conclusions set forth in the Notice. Under Section 30 I(k)(l), prior
year losses incurred before September 4, ]992 cannot be disallowed in determining the lawfulness of cable
rates under our rules when such losses are claimed by the original franchisee of the system.405 This
provision, however, is not applicable to losses incurred after September 4, 1992, and does not apply to
an operator that is not the original franchisee of its system.

147. The Massachusetts Commission suggests that the scope of Section 301(k)(l) should not
be limited to original franchisees. It argues that the statute does not explicitly prohibit other operators
from recovering start up losses incurred prior to September 4, ]992.406 We agree that the statute does not
prohibit the recovery of start up losses based on other qualifying criteria. Indeed, as noted above, we have
authorized the recovery of certain start up losses without the time period limitation or the original
franchisee requirement contained in Section 301(k)(l). Nevertheless, we find no basis for further changing
the rules beyond what the statute directs. The existing rules, it should be emphasized, authorize the

400Notice, 11 FCC Rcd at 5974, citing Implementation ofSections ofthe Cable Television Consumer Protection
and Competition Act of 1992: Rate Regulation and Adoption of a Uniform Accounting System for Provision of
Regulated Cable Service, 11 FCC Rcd 2220 (1996); 47 C.F.R. § 76.922(i)(6).

4°'Notice at 5974. To the extent that acquiring operators are permitted recovery of acquisition premiums as part
of the rate base, operators would not be permitted to recover start up losses for which they are compensated by
acquisition premiums.

405Applicability of Section 30] (k)(l), however, remains subject to the conditions contained in Section 301 (k)(2)
of the 1996 Act.

406Massachusetts Cable Commission Comments at 11.
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recove!), of certain start up losses for operators who are not original franchisees, and these rules remain
available to such operators to guide their recovery of start up losses.4

0
7

148. In the Notice, we requested comment on whether losses claimed pursuant to Section
301 (k)(I) are subject to limitations involving the reasonableness or prudence of expenditures. No
commenters addressed this issue specifically. Under the explicit terms of Section 301(k)(I), the
Commission, in determining the lawfulness of cable rates, is prohibited from limiting the recovery of
losses "in whole or in part" if such losses are associated with a cable system and incurred before
September 4, 1992 by an original franchisee. Standards of prudence and reasonableness have long
characterized the review of regulated rates.408 We have incorporated these standard regulato!)' concepts
in our review of cost based rates. Section 301 (k)(l) itself specifies that losses, to be recoverable, must
be "associated with a cable system." We believe this condition underscores that a reasonable relationship
must exist between the amounts claimed as losses and the provision of regulated cable services. We
further note that the statute, despite the Commission's historic practice of excluding unreasonable or
imprudent costs from rate recove!)', is silent regarding this established regulato!)' approach. Accordingly,
we will continue to apply the prudent investment standard to the evaluation of cost-based rates, including
rates submitted by operators that otherwise fall within the terms of Section 301(k)(l).

IX. ADVANCED TELECOMMUNICATIONS INCENTIVES

A. Background

149. Subsection 706(a) of the 1996 Act requires the Commission to "encourage the deployment
on a reasonable and timely basis of advanced telecommunications capability to all Americans (including,
in particular, elemental)' and seconda!)' schools and classrooms) by utilizing, in a manner consistent with
the public interest, convenience and necessity, price cap regulation, regulato!)' forbearance, measures that
promote competition in the local telecommunications market, or other regulating methods that remove
barriers to infrastructure investment. ,,409 In the Notice, we sought comment on how we could advance
Congress' goal within the context of our cable services regulation. This has been addressed in the
Commission's report into the deployment of advanced telecommunications capability adopted pursuant
to Section 706(b) of the 1996 Act.410

407See note 400, supra.

408See Implementation ofSections ofthe Cable Television Consumer Protection an Competition Act of1992: Rate
Regulation, and Adoption ofa Uniform Accounting System for Provision of Regulated Cable Service, Report and
Order and Further Notice of Proposed Rulemaking, 9 FCC Rcd 4563 (1994).

409 1996 Act § 706(a), 110 Stat. 153.

410Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 ofthe
Telecommunications Act of 1996, Notice oflnquiry (CC Docket 98-146), 13 FCC Rcd 15280 (1998), Report, FCC
99-5 (released Jan. 28, 1999).
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150. The 1996 Act amended Sections 611(e) and 612(c)(2) of the Communications Act to
provide that a cable operator may refuse to transmit any leased access or public access programming
containing "obscenity, indecency, or nudity."411 In the Order, the Commission amended Sections 76.701
and 76.702 of the Commission's rules concerning leased access and PEG access, respectively, to
incorporate these amendments.4J2 Because the rules had originally been adopted pursuant to Section 10
of the 1992 Cable Act and been stayed on appeal,413 the Order stayed the rules as amended pending
Supreme Court review of the constitutionality of Section 10.414 The Notice solicited comment on the
Commission's tentative conclusion that the term "nudity" in each rule should be interpreted to mean nudity
that is obscene or indecent.4I5

151. The Supreme Court later issued its opinion on Section 10 of the 1992 Cable Act.416 In
Denver Area Educational Telecommunications Consortium, Inc. v. FCC ("Denver Consortium"),417 the
Court held that language in Section IO(a), which permits cable operators to adopt prospective rules
prohibiting the transmission of indecent materials over leased access channels, is consistent with the First
Amendment. The Court held that language in Section IO(c), which permits cable operators to refuse to
transmit indecent programming over PEG access channels, is not valid.4J8

152. In response to Denver Consortium, the Commission amended the PEG access rule in
Section 76.702.419 The rule now states that a cable operator may refuse to transmit any public access
programming that the operator believes contains obscenity.

411 1996 Act § 506(a), (b), 110 Stat. 136-37, codified 47 U.S.C. §§ 531(e), 532(c)(2).

412Order, 11 FCC Rcd at 5960.

413Alliance for Community Media v. FCC, 56 F.3d 105 (DL Cir. 1995).

414Id. at 5961.

415Notice, 11 FCC Rcd at 5975.

416See 1992 Cable Act § 10, 106 Stat. 1486, codified 47 U.S.c. § 532(h).

417 116 S.Ct. 2374 (1996).

418The Court also invalidated Section 10(b) of the 1992 Cable Act, which required cable operators to place
indecent programming on a "blocked" leased access channel if they did not voluntarily prohibit indecent
programming. The Commission eliminated rules implementing Section 10(b). See Implementation ofSection 10
of the Cable Television Consumer Protection and Competition Act of 1992, 12 FCC Rcd 6390, 6393 (1997)
("Implementation ofSection 10").

4I9Id at 6393-94, 6398; see 47 C.F.R. § 76.702.
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153. The Commission amended the leased access rule in Section 76.701 to respond to the
Court's decision in Denver Consortium, and clarified in Section 76.70l(b) that "[a] cable operator may
refuse to transmit any leased access program or portion of a leased access program that the operator
reasonably believes contains obscenity, indecency, or nudity.420 The Commission left the interpretation
of the word "nudity" to the instant docket.421

B. Discussion

154. We adopt the tentative conclusion in the Notice that "nudity" in the leased access rule
should be interpreted to mean nudity that is obscene or indecent. As many commenters advise, this
interpretation avoids the overbreadth problem addressed in Erznoznikv. City ofJacksonville, in which the
Supreme Court invalidated a city ordinance that prohibited showing films containing nudity at drive-in
theaters visible from public places.422 TIlis interpretation is also consistent with the concern the Court
acknowledged in Denver Consortium; namely, protecting children from patently offensive depictions of
sex on leased access channels.423 Obscene programming is unprotected under the Constitution. "Indecent"
programming for purposes of Section 76.701(b) is the kind of programming a cable operator may prohibit
under Section 76.701(a); namely, progranlming which describes or depicts sexual or excretory activities
or organs in a patently offensive manner as measured by contemporary community standards.
Commenters have generally supported this interpretation of "nudity."

XI. SUBSCRIBER NOTICE

A. Background

]55. As amended by Section 301(g) of the 1996 Act, Section 632 of the Communications Act
includes the following new subsection:

(c) Subscriber Notice. A cable operator may provide notice of service and rate
changes using any reasonable written means at its sole discretion. Notwithstanding
Section 623(b)(6) or any other provision of this Act, a cable operator shall not be required
to provide prior notice of any rate change that is the result of a regulatory fee, franchise
fee, or any other fee, tax assessment, or charge of any kind imposed by any Federal
agency, State, or franchising authority on the transaction between the operator and the
subscriber.424

42°fmplementation ofSection fO at 6393-94, 6398; see 47 C.P.R. § 76.701.

42lId. at 6393 n.10.

422422 US 205 (1975). See, e.g., Alliance for Community Media Comments at 4.

423Denver Consortium, 116 S.Ct. at 2385-86.

424 110 Stat. 117, codified 47 U.S.C. § 552(c).
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156. We amended Sections 76.309(c)(3)(i)(B) and 76.964 of our rules to correspond with this
statutory revision.425 In making these amendments, we noted that the Commission had previously
distinguished written notice sent to subscribers from written announcements on the cable system or in the
newspaper. 426 We had made these distinctions as necessary to ensure that notice was adequate depending
on the circumstances.427 However, the legislative history of the House amendment concerning notice to
subscribers of rate increases stated that "[n]otice need not be inserted in the subscriber's bill. ,,428

Accordingly, in the Interim Order, we determined that notices of rate changes provided to subscribers
through written announcements on the cable system or in the newspaper will be presumed sufficient.429

We stated that we would address any disputes that might arise in this area on a case-by-case basis.430

B. Discussion

157. The State of New York asserts that the 1996 Act does not preempt franchising authorities
from adopting more stringent subscriber notice standards than are required by Section 632(c).431 The State
of New York further asserts that Section 632(d) specifically preserves the authority of LFAs to impose
customer service standards that exceed the standards adopted by the Commission under other provisions
of Section 632.432

158. Los Angeles, the League of Cities, and NATOA argue that "reasonable written notice"
should include notice directly to the subscribers.433 They also argue that notice by way of publication in
a newspaper is usually prescribed when the parties' whereabouts are unknown. Because an operator
knows the whereabouts of its subscribers, they maintain that "reasonable written notice" would entail
giving direct notice to subscribers via a bill enclosure.434 They agree with the State of New York that the
new statutory language does not preempt more stringent state or local notice requirements.435

425Interim Order at 11 FCC Rcd 5952; see 47 C.F.R. §§ 76.309(c)(3)(i)(B), 76.964(b).

426Interim Order, 11 FCC Rcd at 5952 (citing 47 C.F.R. 76.964(c)). See also Rate Order, 8 FCC Rcd at 5713
14.

427Interim Order, 11 FCC Rcd at 5952.

428Id citing Conference Report at 169.

429Interim Order, 11 FCC Rcd at 5952.

43LState of New York Comments at 11-15.

432Id. at 11-12. Accord LSGAC Recommendation l3(D), which recommends that local jurisdictions be able to
define "reasonable written means" within their communities.

433Los Angeles, League of Cities, and NATOA Reply Comments at 14.

434Id at 14-15.

435Id at 15. Accord LSGAC Recommendation l3(D).
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159. Fleischman urges the Commission to clarify that the new statutory language preempts state
and local consumer protection and customer service requirements specifying the means by which ,cable
operators must notify subscribers of rate and service changes.436 Absent such a clarification, Fleischman
asserts that disputes regarding subscriber notice requirements will almost inevitably arise between cable
operators and LFAs.437 Fleischman argues that its position is supported not only by the plain language
of Section 632(c), but also by the 1996 Act's legislative history, which establishes a federal policy of
promoting "increased flexibility" in the provision of subscriber notice and which declares that "[t]here is
no need for intrusive regulations to dictate how cable operators communicate" advance notice of rate and
service changes to their subscribers.438

160. NCTA agrees with Fleischman that Section 632(c) is preemptive and prohibits states and
LFAs from prescribing specific mechanisms for subscriber notice.439 According to NCTA, Congress would
not have used the phrase "sole discretion" in describing a cable operator's latitude regarding subscriber
notice if it intended state and local governments to dictate the nature of such notice.440

161. Furthermore, NCTA disputes the assertions that Section 632(d) permits LFAs to impose
stricter requirements than those required by Section 632(c).441 NCTA argues that Section 632(d) allows
state law or municipal ordinances to establish customer service requirements that exceed the standards the
Commission is authorized to establish.442 In the case of customer notice standards, NCTA argues that
Congress has prohibited the Commission from interfering with a cable operator's decision to provide
notice by any reasonable written means.443 The Commission has no authority to establish subscriber notice
standards, according to NCTA, and therefore LFA's lack such authority as wel1.444

162. Congress's use of the phrase "sole discretion" indicates that Congress intended to limit the
Commission's discretion in this area. Congress, however, did not completely eliminate the role of
regulatory authorities. In Section 632(d)(l), Congress specifically preserved LFA authority to enact and
enforce consumer protection laws to the extent not specifically preempted by Title VI of the
Communications Act.445 Nor did Congress grant cable operators unbridled discretion regarding the means

436Fleischman Comments at 41.

438/d. at 42 citing Conference Report at 111-112.

43~CTA Reply Comments at 18-19.

440/d. citing Section 632(c).

444/d.

44sCommunications Act § 632(d)(I), 47 U.S.C. § 632(d)(l).
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used to notify subscribers of changes in rates and service. Congress allowed cable operators to exercise
their "sole discretion" within the constraints of "reasonable written" means. LFAs and the Commission
retain the authority to detennine that a particular mechanism is not reasonable. Congress also generally
pennits LFAs to enforce customer service standards that exceed federal requirements. We note, however,
the suggestion in the legislative history that cable operators need not give subscribers individual written
notice of rate and service changes in their bills.446

163. Los Angeles, the League of Cities, and NATOA argue that reasonableness of a notice of
a rate change appearing in a newspaper depends upon several variables such as its location in the
newspaper, the size of the notice, and the font of the print used in the notice.447 We agree. We do not
believe that Congress intended to set unifonn national standards, however, since the reasonableness of a
particular manner of giving notice will vary from community to community. We urge cable operators and
LFAs to negotiate notice procedures that are reasonable in light of local circumstances.

164. In the absence of an agreement, the LFA should prescribe notice requirements consistent
with this Order. Local requirements should leave cable operators with considerable discretion and should
be designed primarily to identify unreasonable means of giving notice, rather than specifying a particular
means that the cable operator must follow. An aggrieved cable operator may file a petition with the
Commission seeking a declaration that the notice requirements are unreasonable. A cable operator should
abide by local notice requirements unless granted relief from them by the Commission.

165. We adopt the State ofNew York's recommendation to amend Section 76.964(a) to require
cable operators to infonn subscribers of their right to file complaints with the LFA within 90 days of the
effective date of the increase, as well as to provide the natTIe, address and telephone number of the LFA.448

We also agree with the State of New York's suggested amendment to add the word "written" to Section
76.964(b) in describing the reasonable means by which a cable operator may provide notice of service or
rate changes. These changes are designed to more accurately conform our rules with the new statutory
language.449

166. Time Warner suggests that operators subject to effective competition not be required to
provide advance notice of changes in service and rates.450 According to Time Warner, such operators will
be severely disadvantaged by having to divulge to their competitors new rate and services initiatives thirty

446See H.R. Rep. No. 204(1), 104th Cong., 1st Sess. 111-112 (1995). We note that the Commission has proposed
that telephone companies provide their customers with clear and conspicuous notification of changes in rates and
services in their telephone bills. See Truth in Billing and Billing Format, Notice of Proposed Rulemaking in CC
Docket No. 98-170, FCC 98-232 (released September 17, 1998). This proposal was made pursuant to the
Commission's authority under Title II of the Communications Act, e.g., 47 U.S.C. § 201(b).

447Los Angeles, League of Cities, and NATOA Reply Comments at 14.

448State of New York Comments at 14.

449Id at 13.

450Time Warner Comments at 29-30
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days in advance.45I Competitors will have sufficient time not only to devise a marketing strategy to
respond to a cable operator's initiative, Time Warner asserts, but also to put into effect their own counter
strategy and pricing plans before the cable operator's changes even become effective.452

167. Section 632 is not in the rate regulation portion of the Communications Act, and as a
result applies even where there is effective competition. Therefore, we will not adopt a blanket rule
automatically exempting a cable operator from the subscriber notice requirement once effective
competition is shown. However, advance notice will not be required in the case of a rate decrease. In
that case, the benefits of giving advance notice to consumers are minimal.

XII. MARKET ENTRY ANALYSIS

168. Section 257 of the Act requires the Commission to complete a proceeding to identify and
eliminate market entry barriers for entrepreneurs and other small businesses in the telecommunications
industry.453 The Commission is directed to promote a diversity of media voices and vigorous economic
competition, among other things.454 We believe that this Order is consistent with the objectives of Section
257 in that it implements the Cable Act Reform provisions of the 1996 Act which were designed, in part,
to eliminate provisions of the Act which disadvantaged new competitors, and to hasten the development
video competition in order to provide consumers with increased program choice.455

XIII. FINAL REGULATORY FLEXIBILITY ACT ANALYSIS

169. As required by the Regulatory Flexibility Act (RFA),456 an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the Order and Notice of Proposed Rulemaking in CS Docket No.
96-85 ("Notice").457 The Commission sought written public comment on the proposals in the Cable Act
Reform item, including comment on the IRFA. The comments received are discussed below. This present
Final Regulatory Flexibility Analysis (FRFA) conforms to the RFA.458

170. Needfor, and Objectives of, Cable Act Reform. The rulemaking implements portions of
Sections 301 and 302 of the Telecommunications Act of 1996 (the "1996 Act"), Pub. L. No. 104-104, 110

453Communications Act § 257(a), 47 U.S.C. § 257(a).

4S4Communications Act § 257(b), 47 U.S.c. § 257(b).

45SConference Report at 173.

456See 5 U.S.c. § 603. The RFA, see 5 U.S.c. § 601 et. seq., has been amended by the Contract With
America Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Title II of the CWAAA
is the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

457 11 FCC Rcd 5937, 5976-77 (1996).

458See 5 U.S.C. § 604.
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Stat. 56. The purposes of this action are to establish final rules regulating cable television service and
cable system operators pursuant to the 1996 Act, which amended or deleted numerous portions of Title
VI of the Communications Act of 1934 (the Communications Act"), 47 U.S.c. §§ 151-614, and added
new provisions affecting cable television.

171. Summary of Significant Issues Raised by Public Commenters in Response to the IRFA.
Municipal parties filed a comment in response to the initial regulatory flexibility analysis. The parties
state that the Commission failed to consider, in the IFRA to the Notice, the effect of the proposed rules
on small governmental entities. Specifically, the municipal parties state the Commission's proposal to
require a local franchising authorities ("LFA") to send complaints to the cable operator, wait for a
response, and then forward the response to the Commission, would impose additional burdens on small
government entities. Additionally, municipal commenters state that burdens for small governmental
entities will increase if operators are not required to give direct notice to subscribers of rate increases
(because LFAs will receive additional complaints from subscribers that were not aware that rate increases
were taking place), and that LFAs, if unable to negotiate facilities and equipment requirements, will need
to devise indirect means of assuring community needs and interests are met under renewal portions of the
Communications Act. The municipal commenters state that, in the alternative, the Commission should
reinstate its original process for rate complaint filings, should simply redesign the rate complaint form to
allow an LFA to certify that it has received subscriber complaints, and should allow a franchising
authority to file the· complaint with the Commission and the operator, with the operator filing its rate
justification directly with the Commission. We discuss these alternatives in the body of the Order, and
in the below analysis. In addition, other commenters raised issues in response to the Notice that could
involve small entities. These comments are addressed 'in the Order and below.

172. Description and Estimate ofthe Number ofSmall Entities to Which Rules Will Apply. The
RFA defines the term "small entity" as having the same meaning as the terms "small business," "small
organization," and "small governmental jurisdiction," and the same meaning as the term "small business
concern" under Section 3 of the Small Business Act."459 A small concern is one which: (1) is
independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any
additional criteria established by the Small Business Administration (SBA).460

173. The Communications Act at 47 U.s.C. 543 (m) (2) defines a small cable operator as "a
cable operator that, directly or through an affiliate, serves in the aggregate fewer than 1 percent of all
subscribers in the United States and is not affiliated with any entity or entities whose gross annual
revenues in the aggregate exceed $250,000,000." Under the Communications Act, at 47 U.S.C. 543 (m)
(1), a small cable operator is not subject to the rate regulation requirements of Sections 543 (a), (b) and
(c) on cable programming service tiers ("CPSTs") in any franchise area in which it serves 50,000 or fewer
subscribers. The Commission has determined that there are 61,700,000 subscribers in the United States.
Therefore, in the Interim Order, we found that an operator serving fewer than 617,000 subscribers shall
be deemed a small operator, if its annual revenues, when combined with the total annual revenues of all
of its affiliates, do not exceed $250 million in the aggregate.461 Based on available data, we find that the

.459RFA, 5 U.S.c. § 601(3) (1980).

46°Small Business Act, 15 U.S.C. § 632 (1996).

461 47 C.F.R. § 76.1403(b).
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number of cable operators serving 617,000 subscribers or less totals 1,450.462 Although it seems certain
that some of these cable system operators are affiliated with entities whose gross annual revenues exceed
$250,000,000, we are unable at this time to estimate with greater precision the number of cable system
operators that would qualify as small cable operators under the definition in the Communications Act.
We are likewise unable to estimate the number of these small cable operators that serve 50,000 or fewer
subscribers in a franchise area. We can, however, assume that the number of cable operators serving
617,000 subscribers or less that 1) are not affiliated with entities whose gross annual revenues exceed
$250,000,000 or 2) serve 50,000 or fewer subscribers in a franchise area, is less than 1450.

174. The Commission has developed its own definition of a small cable system operator for
the purposes of rate regulation. Under the Commission's rules, a "small cable company," is one serving
fewer than 400,000 subscribers nationwide. 463 Based on our most recent information, we estimate that
there were 1,439 cable operators that qualified as small cable system operators at the end of 1995.464

Since then, some ofthose companies may have grown to serve over 400,000 subscribers, and others may
have been involved in transactions that caused them to be combined with other cable operators.
Consequently, we estimate that there are fewer than 1,439 small entity cable system operators. Under the
Commission's rules, a small cable system is a cable system with 15,000 or fewer subscribers owned by
a cable company serving 400,000 or fewer subscribers over all of its cable systems. We stated in the
Notice that we were unable to estimate the number of small cable systems nationwide, and we sought
comment on the number of small cable systems. No comments were received with respect to this number.

175. SBA has developed a definition of small entities for cable and other pay television
services, which includes all such companies generating less than $11 million in revenue annually. This
definition includes cable system operators, closed circuit television services, direct broadcast satellite
services, multipoint distribution systems, satellite master antenna systems and subscription television
services. According to the Census Bureau, there were 1,323 such cable and other pay television services
generating less than $11 million in revenue that were in operation for at least one year at the end of 1992.

176. The term "small governmental jurisdiction" is defined as "governments ... districts, with
a population of less than fifty thousand." There are 85,006 governmental entities in the United States.
This number includes such entities as states, counties, cities, utility districts and school districts. We note
that any official actions with respect to cable systems will typically be undertaken by LFAs, which
primarily consist of counties, cities and towns. Of the 85,006 governmental entities, 38,978 are counties,
cities and towns. The remainder are primarily utility districts, school districts, and states, which typically
are not LFAs. Of the 38,978 counties, cities and towns, 37,566, or 96% have populations of fewer than
50,000. Thus, approximately 37,500 "small governmental jurisdictions" may be affected by the rules
adopted in this Order.

462Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).

46347 C.F.R. §76.901(e). The Commission developed this definition based on its determinations that a small
cable system operator is one with annual revenues of$IOO million or less. Implementation ofSections of the 1992
Cable Act: Rate Regulation, Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393.

464Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
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177. Reporting, Recordkeeping and Other Compliance Requirements. The following addresses
the requirements of regulations adopted, amended, modified or clarified in the Order.

178. Effective Competition. The 1996 Act adds a fourth test for effective competition to
Section 623 of the Communications Act. The rules adopted in this Order will affect municipalities and
cable operators, including those that are small entities. The rules adopted in this Order require that a
finding of effective competition must be based on a record that demonstrates that effective competition
exists, and not on a mere claim by a cable operator that it is subject to effective competition. Our rules
state that all claims of effective competition should be filed as petitions for determinations of effective
competition under Section 76.7 of our rules. We do not believe that the rules adopted here today will
require any specialized skills beyond those already used by LFAs and operators beyond those already
required by our rules.

179. CPST Rate Complaints. The 1996 Act amended the CPST rate complaint procedures in
Section 623(c)(3) of the Communications Act. Under our rules adopted here today, we clarify that an LFA
may decide not to file a CPST rate complaint, based on its assessment of the validity of the underlying
subscriber complaints or any other reason. The rules adopted here today clarify that the LFA should not
file a complaint with the Commission that is based on subscriber complaints concerning the BAST or
premium services. Furthermore, the LFA must determine that it has received more than one complaint
per community unit served by the operator before filing a complaint against the operator's rates in that
community unit. In our rules, we determine that for purposes of triggering the LFA's authority to file a
CPST rate complaint with the Commission, Congress intended to require at least two subscriber complaints
be properly filed for each community unit before the LFA files a complaint with the Commission. We
allow the LFA to use the records maintained in accordance with its regular business practices to establish
that it has received the requisite subscriber complaints within 90 days of a rate increase. However, we
condition the filing of a CPST rate complaint upon the LFA's certification that it has received two or
more subscriber complaints about CPST rates during the 90 day period after the rate became effective.
LFAs should continue to use Form 329 to file CPST rate complaints with the Commission. LFAs should
use Form 329 to serve notice on the operator of its intent to file a complaint with the Commission. When
providing the operator with notice of its intent to file a complaint, the LFA also should indicate the date
by which the cable operator must respond. The response date must be no less than 30 days from the date
the notice of intent to file a complaint is received by the cable operator. The notice and the draft Form
329 should be sent to the cable operator simultaneously via certified mail, return receipt requested. A
copy of the return receipt showing delivery of the complaint to the cable operator should be included when
the complaint is filed with the Commission. We do not believe that determining whether subscriber
complaints concern the BAST or premium services will require any specialized skills beyond those already
used by LFAs and operators beyond those already required by our rules. Furthermore, we do not believe
that the determination that the LFA has received more than one com;plaint per community unit served by
the operator before filing a complaint against the operator's rates in that community unit and certifying
to the date of the first valid complaint will require any specialized skills.

180. Small Cable Operators. The 1996 Act exempts small cable operators in some
circumstances from the rate regulation requirements of Section 623 of the Communications Act. The
Communications Act at 47 U.S.c. 543(m)(2) defines a small cable operator as "a cable operator that,
directly or through an affiliate, serves in the aggregate fewer that I percent of all subscribers in the United
States and is not affiliated with any entity or entities whose gross annual revenues in the aggregate exceed
$250,000,000." Under the Communications Act, at 47 U.s.C. 543(m)(I), a small cable operator is not
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subject to the rate regulation requirements of Sections 543(a), (b), and (c) on cable programming service
tiers (CPSTs") in any franchise area in which it serves 50,000 or fewer subscribers. The interim rules set
forth a procedure that enables operators to assert eligibility for small operator treatment. The rules
adopted here today allow LFAs a 90 day response period to determine eligibility for small operator
treatment. Our rules also allow operators to appeal to the Commission when information requests from
LFAs are deemed to burdensome and the LFA refuses to drop or modify the information request in
response to the operator's challenge. An LFA may request an operator seeking certification to identify
in writing all of its affiliates providing cable service, the total cable subscriber base of itself and each
affiliate, and the aggregate gross revenues of all its cable and non-cable affiliates. Small operators with
only one tier of service subject to regulation as of December 31, 1994 are deregulated on all tiers of
service if they otherwise qualify for small operator treatment. A system that now offers more than one
tier of service but had only one tier subject to regulation on December 31, 1994 would now be deregulated
on its BST if it meets the relevant numerical thresholds and limits of the statute. Operators claiming
eligibility for deregulatory treatment based on this aspect of the small operator provision may assert such
eligibility consistent with the procedures established in the Order. We do not believe that the rules
adopted here today will require any specialized skills beyond those already used by LFAs and operators
beyond those already required by our rules.

181. Transition from Small Operator Treatment. In the Notice, we requested comment
regarding the implementation of a transition process for operators that lose eligibility for small operator
treatment and become subject to regulation. The 1996 Act mandates such an exemption for small cable
operators in franchise areas where they serve fewer than 50,000 subscribers but, with respect to operators
that do not meet these criteria, gives us no more discretion than we had before. When a system no longer
meets the small cable operator criteria for deregulation, the statute imposes rate regulation. In the Order,
we allow small operators that lose eligibility for small operator treatment to maintain the rates that
prevailed prior to the loss of eligibility. We do not believe that the rule adopted here today will require
any specialized skills beyond those already used by LFAs and operators beyond those already required
by our rules.

182. Technical Standards. In the Notice, we sought comment on whether Section 624(e) of
the CommunicatJons Act, as amended by Section 301(e) ofthe 1996 Act precludes an LFA from enforcing
the Commission's technical standards. In the Order, we preclude LFAs from specifying the technical
means by which a cable operator delivers its signal to subscribers.

183. Subscriber Notice. Section 301 (g) of the 1996 Act added a new subsection to Section 632
of the Communications Act. We amended Sections 76.30 and 76.964 of our rules to correspond with this
statutory revision.465 The legislative history of the House amendment concerning notice to subscribers of
rate increases stated that "[n]otice need not be inserted in the subscriber's bill. 11466 Accordingly, in the
Interim Order, we determined that notices of rate changes provided to subscribers through written
announcements on the cable system or in the newspaper will be presumed sufficient. We stated that we
would address any disputes that might arise in this area on a case-by-case basis. In the Order, we allow
cable operators and LFAs to negotiate notice procedures that are reasonable in light of local circumstances.
In the absence of an agreement, the LFA should prescribe notice requirements consistent with this Order.

465Interim Order at 11 FCC Rcd 5952. See 47 C.F.R. § 76.964(b).

466Id. citing Conference Report at 169.
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We do not believe that the rule adopted here today will require any specialized skills beyond those
already used by LFAs and operators beyond those already required by our rules.

J84. Steps Taken to Minimize the Significant Economic Impact on Small Entities andSignificant
Alternatives Rejected

185. Effective Competition. The 1996 Act adds a fourth test for effective competitIOn to
Section 623 of the Communications Act.467 The rules adopted in this Order will affect municipalities and
cable operators, including those that are small entities. The rules adopted in this Order require that a
finding of effective competition must be based on a record that demonstrates that effective competition
exists, and not on a mere claim by a cable operator that it is subject to effective competition. Our rules
state that all claims of effective competition should be filed as petitions for determinations of effective
competition under Section 76.7 of our rules. Adopting this procedure as the sole means of establishing
effective competition eliminates confusion and comports with the statutory requirement that such
determinations be made by the Commission.

186. CPSTRate Complaints. A number of cable operators contend that the LFA should notify
the operator each time a subscriber complaint is received, and these operators suggest proposals for
implementation of this contention. In many instances, these proposals would place unnecessary burdens
on both LFAs and cable operators. We see no purpose in requiring an LFA to notify the cable operator
of every CPST rate complaint the LFA receives from a subscriber, particularly since the LFA may choose
not to file a complaint. There is no indication in the 1996 Act or its legislative history that Congress
sought to impose additional burdens on LFAs in this regard. Moreover, we presume that subscriber
complaints are matters of public record that are accessible under state or local laws. An LFA should not
file a complaint with the Commission that is based on subscriber complaints concerning the BST or
premium services. Furthermore, the LFA must determine that it has received more than one complaint
per community unit served by the operator before filing a complaint against the operator's rates in that
community unit. Beyond measures such as these, which merely ensure that the LFA's complaint is not
procedurally defective under Section 623(c)(3), we see nothing in the 1996 Act that increases the role of
LFAs with respect to substantive review of CPST rates. Allowing the LFA to consider both the subscriber
complaints and the cable operator's rate justification will enable the LFA to make a more informed
decision as to whether or not to file a complaint with the Commission. Furthermore, the 90 day window
for the Commission to consider a rate complaint is triggered when the complaint is filed. We do not
believe that the Commission should begin its proceeding with less than a complete record. As noted
elsewhere, the rules we are adopting here impose no obligation on the LFA to file a complaint, nor do
they require the LFA to perform any in-depth analysis. Rather they allow LFAs an opportunity, consistent
with Congressional intent, to participate in the rate regulation process to the degree they choose to do so.

187. Small Cable Operators. The 1996 Act exempts small cable operators in some
circumstances from the rate regulation requirements of under Section 623 of the Communications Act.
The Communications Act at 47 U.S.C. 543 (m) (2) defines a small cable operator as "a cable operator
that, directly or through an affiliate, serves in the aggregate fewer than 1 percent of all subscribers in the
United States and is not affiliated with any entity or entities whose gross annual revenues in the aggregate
exceed $250,000,000." Under the Communications Act, at 47 U.S.c. 543 (m) (1), a small cable operator
is not subject to the rate regulation requirements of Sections 543 (a), (b) and (c) on cable programming

467 1996 Act § 301(b)(3); see 47 U.S.c. § 543(1)(l)(D); see also 47 C.F.R. § 76.905(b)(4).
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service tiers ("CPSTs") in any franchise area in which it serves 50,000 or fewer subscribers. The interim
rules set forth a procedure that enables operators to assert eligibility for small operator treatment. We
sought comment regarding alternative mechanisms or approaches that would further minimize the
administrative burdens on operators and franchising authorities in cases where eligibility for small operator
treatment is not in dispute.468 Cable operators support simplified procedures for asserting eligibility for
small operator treatment. The SCBA argues that a simple declaration of eligibility should be sufficient
and that the LFA's failure to act on the certification declaration within 60 days would render the
certification effective. SCBA requests rules that would allow operators to appeal to the Commission when
information requests made by LFAs are considered unduly burdensome. Under the] 996 Act, operators
qualifying for small operator treatment are exempt from certain regulatory provisions on the date of
enactment. Operators claiming entitlement to such treatment may operate accordingly. We believe,
however, that LFAs must have the opportunity to assess the circumstances of each case. The 90-day
response period adopted here today allows LFAs sufficient time to determine eligibility for small operator
treatment. Our rules also, however, allow operators to appeal to the Commission when information
requests from LFAs are deemed too burdensome and the LFA refuses to drop or modify the information
request in response to the operator's challenge. An LFA may request an operator seeking certification to
identify in writing all of its affiliates providing cable service, the total cable subscriber base of itself and
each affiliate, and the aggregate gross revenues of all its cable and non-cable affiliates.

188. Transition From Small Operator Treatment. In the Notice, we requested comment
regarding the implementation of a transition process for operators that lose eligibility for small operator
treatment and become subject to regulation. The 1996 Act mandates such an exemption for small cable
operators in franchise areas where they serve fewer than 50,000 subscribers but, with respect to operators
that do not meet these criteria, gives us no more discretion than we had before. When a system no longer
meets the small cable operator criteria for deregul~tion, the statute subjects the small operator to rate
regulation. At the same time, we are concerned that the prospect of rate rollbacks either immediately at
the local level or at the time of rate adjustments at the federal level will create an incentive for operators
to restrict their own growth, which would disserve both consumers and operators. Accordingly, in the
Order, we allow small operators that lose eligibility for small operator treatment to maintain the rates that
prevailed prior to the loss of eligibility. This will ensure that operators are not subjected to sudden and
disruptive rate rollbacks that create a perverse incentive for small operators to restrict their own growth.
Our objectives are to minimize disruption to newly regulated operators and to assure operators that
successful subscriber growth will not adversely affect their economic position.

189. Technical Standards. In the Notice, we sought comment on whether Section 624(e) of
the Communications Act, as amended by Section 301(e) of the 1996 Act precludes an LFA from enforcing
the Commission's technical standards. In the Order, we agree with commenting LFAs that local
enforcement is not precluded. In the Notice, we also sought comment on the language in Section 624(e)
that provides that no state or franchising authority may prohibit, condition, or restrict a cable system's use
of any type of subscriber equipment or any transmission technology. Municipal interests argue that
burdens for small governmental entities will increase if LFAs are unable to negotiate facilities and
equipment requirements, because the LFAs will need to devise indirect means of assuring community
needs and interests are met under renewal portions of the Communications Act. In the Order, we note
the lack of controversy regarding interpretation of "subscriber equipment." With respect to "transmission
technology," we note that the term is commonly used to include both the transmission medium and the

468Notice, 11 FCC Red at 5969.
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specific modulation or communications format, and find that it is reasonably clear that local authorities
may not control whether a cable operator uses digital or analog transmission nor determine whether its
transmission plant is composed of coaxial cable, fiber optic cable, or microwave radio facilities. We
further note that an LFA' s authority to establish requirements for facilities and equipment must be read
in the context of the limits imposed by the revisions to Section 624(e). As stated in the Order, the
legislative history of the amendment to Section 624(e) states that the patchwork of regulations that would
result from a locality-by-Iocality approach (in the areas of technical standards, transmission technology,
and subscriber equipment) is particularly inappropriate in light oftoday's intensely dynamic technological
environment. Allowing LFAs to specify transmission technology would be inconsistent with the clearly
stated intent of Congress.

190. Subscriber Notice. Section 301(g) of the 1996 Act added a new subsection to Section 632
of the Communications Act. We amended Sections 76.30 and 76.964 of our rules to correspond with this
statutory revision.469 The legislative history of the House amendment concerning notice to subscribers of
rate increases stated that "[n]otice need not be inserted in the subscriber's bill."470 Accordingly, in the
Interim Order, we determined that notices of rate changes provided to subscribers through written
announcements on the cable system or in the newspaper will be presumed sufficient. We stated that we
would address any disputes that might arise in this area on a case-by-case basis. In the Report and
Order, we conclude that Congress intended to limit the Commission's discretion in this area but that
Congress did not intend to eliminate completely the role of regulatory authorities. Congress specifically
preserved LFA authority to enact and enforce consumer protection laws to the extent not specifically
preempted by Title VI of the Communications Act. We also concluded that Congress did not give cable
operators unbridled discretion regarding the means for notifying subscribers of changes in rates and
service. Congress allowed cable operators to exercise their sole discretion within the constraints of
"reasonable written" means of giving notice. LFAs and the Commission retain the authority to determine
that a particular mechanism is not reasonable. We noted, however, the suggestion in the legislative history
that cable operators need not give subscribers individual written notice of rate and service changes in their
bills.

19 I. Municipal parties argue that burdens for small governmental entitles will increase if
operators are not required to give direct notice to subscribers of rate increases, because LFAs will receive
additional complaints from subscribers that were not aware that rate increases were taking place.
Municipal parties state that reasonableness of a notice of a rate change appearing in a newspaper depends
upon several variables such as its location in the newspaper, the size of the notice, and the font of the
print used in the notice. In the Order, we allow cable operators and LFAs to negotiate notice procedures
that are reasonable in light of local circumstances. In the absence of an agreement, we allow the LFA
to prescribe notice requirements consistent with this Order.

192. Report to Congress: The Commission will send a copy of the Report and Order,
including this FRFA, in a report to be sent to Congress pursuant to the Small Business Regulatory
Enforcement Fairness Act of 1996, see 5 U.S.C. § 80l(a)(l)(A). In addition, the Commission will send
a copy of the Report and Order, including FRFA, to the Chief Counsel for Advocacy of the Small

469Interim Order at II FCC Rcd 5952. See 47 C.F.R. § 76.964(b).

470Id citing Conference Report at 169.
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Business Administration. A copy of the Report and Order and FRFA (or summaries thereof) will also
be published in the Federal Register. See 5 U.S.c. § 604(b).

XIV. PAPERWORK REDUCTION ACT OF 1995 ANALYSIS

193. The requirements adopted in this Report and Order have been analyzed with respect to
the Paperwork Reduction Act of 1995 (the "1995 Act") and found to impose modified information
collection requirements on the public. The Commission, as part of its continuing effort to reduce
paperwork burdens, invites the general public and the Office of Management and Budget ("OMB") to take
this opportunity to comment on the information collection requirements contained in this Report and
Order, as required by the 1995 Act. Public comments are due 30 days from date of publication of this
Order in the Federal Register. OMB comments are due on or before 60 days from date of publication
of this Order in the Federal Register. Comments should address: (a) whether the proposed collection of
information is necessary for the proper performance of the functions of the Commission, including whether
the information shall have practical utility; (b) the accuracy of the Commission's burden estimates; (c)
ways to enhance the quality, utility, and clarity of the information collected; and (d) ways to minimize
the burden of the collection of information on the respondents, including the use of automated collection
techniques or other forms of information technology.

194. Written comments by the public on the modified information collection requirements are
due 30 days from date of publication of this Report and Order in the Federal Register. Written comments
must be submitted by OMB on the modified information collection requirements on or before 60 days
after date of publication in the Federal Register. In addition to filing comments with the Secretary, a copy
of any comments on the infonnation collections contained herein should be submitted to Judy Boley,
Federal Communications Commission, Room l-C804, 445 12th Street, S.W., Washington, DC .20554,
or via the Internet to jboley@fcc.gov and to Timothy Fain, OMB Desk Officer, 10236 NEOB, 725 - 17th
Street, N.W., Washington, DC 20503 or via the Internet to fain_t@al.eop.gov.
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XV. ORDERING CLAUSES
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195. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i), 4(j), 303(r), as amended,
47 U.S.C. §§ 154(i), 154(j), 303(r), and the Telecommunications Act of 1996, Sections 301 and 302, the
requirements and policies discussed in this Report and Order, ARE AMENDED as set forth below.

196. IT IS FURTHER ORDERED that the requirements and regulations established in this
decision shall become effective upon approval by OMB of the new information collection requirements
adopted herein, but no sooner than 60 days after publication in the Federal Register.

197. IT IS FURTHER ORDERED that the Commission's Office of Public Affairs, Reference
Operations Division, SHALL SEND a copy of this Report and Order, including the Final Regulatory
Flexibility Analysis, to the Chief Counsel for Advocacy of the Small Business Administration.

g;.
RAL, ,COMMUNICA:IONS CO~SSION

.•jA,>,iP~~Ld~
Magali Roman Salas
Secretary
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APPENDIX A

FCC 99-57

Alliance for Community Media, Consumer Project on Technology, and Alliance for
Communications Democracy

Allied Associated Partners, LP and GELD Information Systems
Bell Atlantic
BellSouth Corporation ("BellSouth")
Cable Telecommunications Association ("CATA")
Cablevision Systems Corporation ("Cablevision")
California Cable Television Association ("CCTA")
City and County of Denver, CO ("Denver")
City of Fairfield, CA ("Fairfield")
City of Indianapolis, IN ("Indianapolis")
Cole, Raywid, & Braverman (on behalf of Bresnan Communications Company, L.P., Charter
Communications, Inc., Daniels Communications, Inc., Halcyon Communications Partners, James Cable
Partners, L.P., Jones Intercable, Inc., Rifkin & Associates, Inc., TCA Cable TV, Inc. ("Cole,
Raywid"»
Comeast Cable Communications, Inc. ("Comcast")
Cook Jr., WiIliam A. ("William Cook")
Cox Communications, Inc. ("Cox")
C-Tec Cable Systems, Inc. and Mercom, Inc. ("C-TEC and Mercom")
Falcon Holding Group, L.P. ("Falcon")
Fleischman and Walsh, L.L.P (on behalf of Adelphia Communications Corporation, Arizona Cable
Telecommunications Association, Century Communications Corporation, Charter Communications,
Inc., Insight Communications Co., State Cable TV Corp., and Suburban Cable TV Co. Inc.
("Fleischman"»
FrontierVision Operating Partners, L.P. ("FrontierVision")
Greater Metro Cable Consortium, Metro Denver, CO ("GMCC")
GTE Service Corporation ("GTE")
Independent Cable & Telecommunications Association ("ICTA")
Kramer, Monroe & Wyatt ("Kramer")
Massachusetts Cable Television Commission ("Massachusetts Cable Commission")
National Cable Television Association, Inc. ("NCTA")
National League of Cities and National Association of Telecommunications Officers and Advisors
("League of Cities and NATOA")
National Telephone Cooperative Association ("NTCA")
New England Cable Television Association, Inc. ("NECTA")
New Jersey State Board of Public Utilites ("New Jersey Board")
New Jersey State Division of the Ratepayer Advocate ("New Jersey Ratepayer Advocate")
New York City Department of Information Technology and Telecommunications ("New York City")
New York State Department of Public Service ("State of New York")
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Optel, Inc. ("OpTel")
People for the American Way and Media Access Project
Residential Communications Network, Inc.
SBC Communications, Inc. and Southwestern Bell Video Systems, Inc. ("SBC")
Small Cable Business Association ("SCBA")
State of California Agency ("SMATV")
Tele-Communications, Inc. ("TCI")
Time Warner Cable (Time Warner)
United States Small Business Administration ("SBA")
United States Telephone Association ("USTA")
United States Wireless Cable, Inc. and Wedgewood Communications, Inc. ("U.S. Wireless and
Wedgewood")
US WEST, Inc. ("U.S. WEST")
Wireless Cable Association International, Inc. ("WCA")

REPLY COMMENTERS

Alliance for Community Media
Ameritech New Media, Inc. ("Ameritech")
Bell Atlantic
City of Atlanta, GA
City of Los Angeles, CA; National League of Cities; and National Association of Telecommunications
Officers & Advisors ("Los Angeles, League of Cities, and NATOA")
City of Austin, TX ("Austin")
City of Lake Forest, IL ("Lake Forest")
City of Naperville, IL ("Naperville")
City of Rolling Meadows, IL ("Rolling Meadows")
Cole, Raywid, & Braverman (on behalf of Bresnan Communications Company, L.P., Charter
Communications, Inc., Daniels Communications, Inc., Halcyon Communications Partners, James Cable
Partners, L.P., Jones Intercable, Inc., Rifkin & Associates, Inc., TCA Cable TV, Inc. ("Cole,
Raywid"»
Comcast Cable Communications, Inc. ("Comcast")
Fleischman and Walsh, L.L.P (on behalf of Adelphia Communications Corporation, Arizona Cable
Telecommunications Association, Century Communications Corporation, Charter Communications,
Inc., Insight Communications Co., State Cable TV Corp., and Suburban Cable TV Co. Inc.
("Fleischman"»
General Electric Capital Corporation ("GE Capital")
Independent Cable & Telecommunications Association (1ICTA")
J.P. Morgan & Company, Brown Brothers Harriman & Co., Olympus Partners, and First Union
Capital Partners, Inc.
Massachusetts Cable Television Commission ("Massachsetts Cable Commisssion")
Metropolitan Area Communications Commission representing Oregon communities ("MACC")
Michigan, Illinois and Texas Communities
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National Cable Television Association, Inc. ("NCTA")
New York City Department of Information Technology and Telecommunications ("New York City")
Optel, Inc. ("OpTel")
Small Cable Business Association ("SCBA")
Tele-Communications, Inc. (''TCI'')
Time Warner Cable ("Time Warner")
United States Telephone Association ("USTA")
United States Wireless Cable, Inc. and Wedgewood Communications, Inc. ("U.S. Wireless and
Wedgewood")
US WEST, Inc. ("U.S. WEST")
Viacom, Inc. ("Viacom")
Village of Lincolnwood, IL ("Lincolnwood")
Wireless Cable Association International, Inc. ("WCA")
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APPENDIXB

Part 76 of Title 47 of the Code of Federal Regulations is amended as follows:

FCC 99-57

PART 76 -- MULTICHANNEL VIDEO AND CABLE TELEVISION SERVICE

1. The authority citation for Part 76 continues to read as follows:
AUTHORITY: 47 U.S.c. 151, 152, 153, 154,301,302,303, 303a, 307,.308, 309, 312,315,317,

325,503,521,522,531,532,533,534,535,536, 537, 543, 544, 544a, 545, 548, 549, 552, 554, 556,
558, 560, 561, 571, 572, 573.

2. Section 76.701 is amended by adding a new note to paragraph 701(b) as follows:

§ 76.701 Leased access channels.
* * * * *
NOTE: "Nudity" in paragraph (b) is interpreted to mean nudity that is obscene or indecent.

3. Section 76.901 is amended by adding a new paragraph (f) to read as follows:

Sec. 76.901 Definitions.

* * * * *
(f) Small Cable Operator. A small cable operator is an operator that, directly or through an

affiliate, serves in the aggregate fewer than I percent of all subscribers in the United States and is not
affiliated with any entity or entities whose gross annual revenues in the aggregate exceed
$250,000,000. For purposes of this definition, an operator shall be deemed affiliated with another
entity if that entity holds a 20 percent or greater equity interest (not including truly passive
investment) in the operator or exercises de jure or de facto control over the operator.

NOTE 1: Using the most reliable sources publicly available, the Commission periodically will
determine and give public notice of the subscriber count that will serve as the] percent threshold until
a new number is calculated.

NOTE 2: For a discussion of passive interests with respect to small cable operators, see
Implementation of Cable Act Reform Provisions of the Telecommunications Act of ]996, Report and
Order in CS Docket No. 96-85, FCC 99-57 (released March --, 1999).

NOTE 3: If two or more entities unaffiliated with each other each hold an equity interest in the
small cable operator, the equity interests of the unaffiliated entities will not be aggregated with each
other for the purpose of determining whether an entity meets or passes the 20 percent affiliation
threshold.

3. Section 76.905 is amended by revising paragraph 76.905(g) to read as follows:

§ 76.905 Standards for identification of cable systems subject to effective competition.
* * * * *
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(g) In order to offer comparable programming as that term is used in this section, a
competing multichannel video programming distributor must offer at least 12 channels of video
programming, including at least one channel of nonbroadcast service programming.

4. A new Section 76.907 is added to read as follows:

76.907. Petition for a determination of effective competition.
(a) A cable operator (or other interested party) may file a petition for a determination of

effective competition with the Commission pursuant to the Commission's procedural rules in § 76.7.
(b) The cable operator bears the burden of rebutting the presumption that effective

competition does not exist with evidence that effective competition, as defined in § 76.905, exists in
the franchise area.

NOTE: The criteria for determining effective competition pursuant to § 76.905(b)(4) are
described in Implementation of Cable Act Reform Provisions of the Telecommunications Act of 1996,
Report and Order in CS Docket No. 96-85, FCC 99-57 (released March --, 1999).

(c) If the evidence establishing effective competition is not otherwise available, cable
operators may request from a competitor information regarding the competitor's reach and number of
subscribers. A competitor must respond to such request within 15 days. Such responses may be
limited to numerical totals. In addition, with respect to petitions filed seeking to demonstrate the
presence of effective competition pursuant to § 76.905(b)(4), the Commission may issue an order
directing one or more persons to produce information relevant to the petition's disposition.

5. Section 76.911 is amended by revising paragraphs (a) and (a)(l) to read as follows; by
deleting paragraph (b); and by renumbering paragraphs (c), (d), and (e) to read (b), (c), and (d),
respectively.

§ 76.911 Petition for reconsideration of certification.

(a) A cable operator (or other interested party) may challenge a franchising authority's
certification by filing a petition for reconsideration pursuant to § 1.106. The petition may allege either
of the following:

(1) The cable operator is not subject to rate regulation because effective competition exists as
defined in § 76.905. Section 76.907(b) and (c) apply to petitions filed under this section.

* . * * * *

6. Section 76.915 is deleted.

7. Section 76.934 is amended by adding a note at the end of the rule to read as follows:

§ 76.934 Small systems and small cable companies
* * * * *
NOTE: For rules governing small cable operators, see § 76.990 of this Subpart.

8. Section 76.950 is amended by revising paragraph (b) as follows.
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§ 76.950 Complaints regarding cable programming service rates.
* * * * *
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(b) This section shall not apply to cable programming services provided after March 31, 1999.

9. Section 76.952 is amended by revising paragraph (a) as follows:

§76.952 Information to be provided by cable operator on monthly subscriber bills.
* * * * *
(a) The name, mailing address and phone number of the franchising authority, unless the

franchising authority in writing requests the cable operator to omit such information.

]o. Section 76.956 is amended by revising paragraph (a) to read as follows:

§ 76.956 Cable operator response.

(a) Unless otherwise directed by the local franchising authority, a cable operator must file
with the local franchise authority a response to the complaint. The response shall indicate when the
cable operator received notice of the complaint. Service by mail is complete upon mailing. See §
] .47(t) of this chapter. The response shall include the information required by the appropriate FCC
form, including rate cards, channel line-ups, and an explanation of any discrepancy in the figures
provided in these documents and the rate filing. The cable operator must file its response with the
local franchise authority via first class mail.

11. Section 76.961 is amended by revising paragraph (b) to read as follows:

§ 76.961 Refunds.
* * * * *

(b) The cumulative refund due subscribers shall be calculated from the date of the first
complaint filed with the franchising authority until the date a cable operator implements a prospective
rate reduction as ordered by the Commission pursuant to § 76.960. The Commission shaH calculate
refund liability according to the rules in effect for determining the reasonableness of the rates for the
period of time covered by the complaint.

12. Section 76.964 is amended by revising paragraph (b) to add the word "written"
between the words "reasonable" and "means" as follows:

§ 76.964 Written notification of changes in rates and services.
* * * * *

(b) To the extent the operator is required to provide notice of service and rate changes to
subscribers, the operator may provide such notice using any reasonable written means at its sole
discretion.

13. Section 76.984 is amended by deleting the last sentence of paragraph (b); by moving
the last 2 sentences of paragraph (c)(2) to new paragraph (c)(3); and by adding notes 1 and 2 as
follows:

86



Federal Communications Commission

§ 76.984 Geographically uniform rate structure.
* * * * *
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(c)(2) Any video programming offered on a per channel or per program basis.
(c)(3) Bulk discounts to multiple dwelling units shall not be subject to this section, except that

a cable operator of a cable system that is not subject to effective competition may not charge
predatory prices to a multiple dwelling unit. Upon a prima facie showing by a complainant that there
are reasonable grounds to believe that the discounted price is predatory, the cable system shall have
the burden of showing that its discounted price is not predatory.

NOTE 1: Discovery procedures for predatory pricing complaints. Requests for discovery will
be addressed pursuant to the procedures specified in § 76.7(f).

NOTE 2: Confidential information. Parties submitting material believed to be exempt from
disclosure pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. 552(b), and the
Commission's rules, § 0.457, should follow the procedures in § 0.459 and § 76.9.

14. A new Section 76.990 is added to read as follows:

§ 76.990 Small cable operators.
(a) Effective February 8, 1996, a small cable operator is exempt from rate regulation on its

cable programming services tier, or on its Basic service tier if that tier was the only service tier subject
to rate regulation as of December 31, 1994, in any franchise area in which that operator services
50,000 or fewer subscribers.

(b) Procedures. (1) A small cable operator, may certify in writing to its franchise authority
at any time that it meets all criteria necessary to qualify as a small operator. Upon request of the local
franchising authority, the operator shall identify in writing all of its affiliates that provide cable
service, the total subscriber base of itself and each affiliate, and the aggregate gross revenues of its
cable and non-cable affiliates. Within 90 days of receiving the original certification, the local
franchising authority shall determine whether the operator qualifies for deregulation and shall notify
the operator in writing of its decision, although this 90-day period shall be tolled for so long as it
takes the operator to respond to a proper request for information by the local franchising authority.
An operator may appeal to the Commission a local franchise authority's information request if the
operator seeks to challenge the information request as unduly or unreasonably burdensome. If the
local franchising authority finds that the operator does not qualify for deregulation, its notice shall
state the grounds for that decision. The operator may appeal the local franchising authority's decision
to the Commission within 30 days.

(2) Once the operator has certified its eligibility for deregulation on the basic service tier, the
local franchising authority shall not prohibit the operator from taking a rate increase and shall not
order the operator to make any refunds unless and until the local franchising authority has rejected the
certification in a final order that is no longer subject to appeal or that the Commission has affirmed.
The operator shall be liable for refunds for revenues gained (beyond revenues that could be gained
under regulation) as a result of any rate increase taken during the period in which it claimed to be
deregulated, plus interest, in the event the operator is later found not to be deregulated. The one-year
limitation on refund liability will not be applicable during that period to ensure that the filing of an
invalid small operator certification does not reduce any refund liability that the operator would
otherwise incur.
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(3) Within 30 days of being served with a local franchising authority's notice that the local
franchising authority intends to file a cable programming services tier rate complaint, an operator may
certify to the local franchising authority that it meets the criteria for qualification as a small cable
operator. This certification shall be filed in accordance with the cable programming services rate
complaint procedure set forth in § 76.1402. Absent a cable programming services rate complaint, the
operator may request a declaration of CPST rate deregulation from the Commission pursuant to §
76.7.

(c) Transitionfrom small cable operator status. If a small cable operator subsequently
becomes ineligible for small operator status, the operator will become subject to regulation but may
maintain the rates it charged prior to losing small cable operator status if such rates (with an allowance
for minor variations) were in effect for the three months preceding the loss of small cable operator
status. Subsequent rate increases following the loss of small cable operator status will be subject to
generally applicable regulations governing rate increases.

NOTE: For rules governing small cable systems and small cable companies, see § 76.934 of
this Subpart.

15. Section 76.1401 is amended by deleting paragraphs (a), (c), and (d) and by
renumbering paragraph (b) as paragraph (a).

16. Section 76.1403 is deleted.
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In implementing the "effective competition" provision of the 1996 Telecommunications Act, Part
II of this Report and Order requires that a local exchange carrier's service area "substantially overlap" that
of the incumbent cable operator in a franchise area Because the plain language of the statute reveals no
substantiality test, and because other statutory definitions of effective competition expressly include such
tests, I respectfully dissent from Part II.

I start with the text of the statute. Section 623(1)(1)(D) states that "effective competition" exists
when:

a local exchange carrier or its affiliate (or any multichannel video programming distributor
["MVPD"] using the facilities of such carrier or its affiliate) offers video programming
services directly to subscribers by any means (other than direct-to-home satellite services)
in the franchise area of an unaffiliated cable operator which is providing cable service in
that franchise area, but only if the video programming services so offered in that area are
comparable to the video programming services provided by the unaffiliated cable operator
in that area.

47 U.S.c. section 543(1)(l)(DXemphases added).

I now turn to the context of the provision. Section 623(l)(I)(D) was not the first time that
Congress defined the meaning of "effective competition" for deregulatory purposes. The subsections
immediately preceding the LEC effective competition provision, which were enacted in 1992, also define
that term. Significantly, each of these definitions includes some kind of a pass or penetration rate that
a new entrant must meet before a finding of effective competition is made and deregulation follows. In
particular, these definitions provide that effective competition exists when:

fewer than 30 percent of the households in the franchise area subscribe to the service of
a cable system;

the franchise area is served by at least two unaffiliated MVPDs each of which offers
comparable video programming to at least 50 percent of the households in the franchise
area ... [and] the number of households subscribing to programming services offered by
MVPDs other than the largest MVPD exceeds 15 percent of the households in the
franchise area; [or]
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a MVPD operated by the franchising authority for that franchise area offers video
programming to at least 50 percent of the households in that franchise area;

Id. sections 623(1)(1)(A)-(C) (emphases added).

Two things about the above-quoted statutory language are salient. First, nothing in subsection (D)
states that the LEC must provide video programming to substantially the same number of households, or
in substantially the same geographic area, as does the incumbent cable operator. There is simply no
textual basis for a "substantial overlap" test. In terms of geography, all the statute requires is that the LEC
offer service "in the franchise area," not "in a substantial part of the franchise area" or "in most of the
franchise area." Notably, the definition is conditional -- for instance, the delivery cannot be via direct
satellite, and the services must be comparable -- but a geographic coverage requirement within the
franchise area is not one of the conditions set out by the statute. It is an extra condition that is entirely
of the Commission's making and wholly extra-statutory. I

Second, the absence of language in subsection (D) regarding a coverage test is particularly
conspicuous when considered in the context of the surrounding provisions. The other subsections defining
effective competition include -- often immediately after the word "offer" -- some kind of threshold test
for the substantiality of the offering in question. But after the word "offer" in subsection (D), there is no
such test. ''[W]here Congress includes particular language in one section of a statute but omits it in
another section of the same Act, it is generally presumed that Congress acts intentionally and purposely
in the disparate inclusion or exclusion." Russello v. United States, 464 U.S. 16,23 (1983) (internal
quotation marks omitted). Congress clearly knew how to tack a numerical threshold onto the offering
requirement, and it did not do so here. We cannot conveniently ignore the fact of this exclusion.2

The Notice in this matter suggested that LEC competition cannot be "effective" when it is not
offered to a significant number of households within the franchise area. Congress has not asked the
Commission to define the term "effective competition" based on our understanding of what is and is not
effective in terms of a market disciplining presence. Rather, Congress has already defined the term. And,
under that definition, if a LEC offers programming comparable to that of the local cable company

IIfthere were any doubt about the clarity of the statute, the legislative history supports the view that subsection
(D) contains no coverage, pass, or penetration test. "Offer" in subsection (D) was intended to mean the same thing
as in 47 CFR section 76.905(e). See H.R. Conf. Rep. No. 458, I04th Cong., 2d Sess. 170 (1996). That regulation
includes no coverage, pass, or penetration rate. To be sure, the regulation establishes some requirements for an
"offering" -- e.g., a reasonable awareness on the part of potential subscribers of the availability of the services -- but
it sets no threshold limit for the breadth or scope of the offering.

2The relevant question is not whether Congress meant the phrase "offers video programming directly to
subscribers" to mean "offer to subscribers generally" or "offer to as few as two subscribers." This question is
properly answered by first examining the statute -- specifically, the object of the phrase "offer to," "subscribers."
The plural indicates that Congress meant two or more; the statute states nothing more, and nothing less, than this.
And that result is not an absurd one, given the broad deregulatory nature of the Telecommunications Act of 1996.
Unfortunately, the majority's reading of section 623(1)(1)(0) does not so much comport with Congressional intent
as with their own policy judgments.
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"directly to subscribers ... in the franchise area," by any means except direct-to-home satellite, each and
every element of the definition is met. Cable rate deregulation then must follow as a matter of law.

* * * * * * *
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Re: Implementation ofCable Act Reform Provisions of the Telecommunications Act, CS Docket
No. 96-95

During my confirmation, I was asked by a Senator whether I would implement communications
law as written by Congress even if I personally disagreed with the outcome. I promised that I would, for
that was the duty of a regulator. Consistent with that promise, I respectfully dissent from Part II of this
Report and Order which requires that a local exchange carrier's (LEC) service area must "substantially
overlap" that of the incumbent cable operator in a franchise area before the LEC can be said to provide
effective competition under Section 623(1)(1 )(D) of the Communications Act As Commissioner
Furchtgott-Roth persuasively argues in his dissenting statement, this result cannot be squared with the plain
language of the statute.

Having said this, I will note that I can appreciate the desire of the majority to read this provision
more broadly. One can reasonably argue that it is not desirable to deregulate a monopoly cable provider
when it faces only minimal competition in its franchise area. I would also concede that if the other three
"effective competition" provisions of Section 623(1) did not specifically include pass or penetration tests,
the Commission might have the latitude to assume that Congress intended some type of substantial overlap
test. Given the context of the section 623(1)(1 )(D), however, I see no such latitude. It is clear from the
text of section 623(1) that where Congress intended the Commission to apply a pass or penetration test,
it included the test in the statute. Congress, apparently, chose not to include a pass or penetration standard
in the LEC effective competition test for whatever reason, and it is improper for the Commission to
assume that Congress could not have intended what it wrote. Although we might think that some possible
ramifications of interpreting the statute as written are extreme, this agency cannot substitute its judgement
for that of Congress.
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First, I believe that the Order fails to adequately acknowledge the ambiguity of the term
"transmission technology." As the comments reflect, that term can be interpreted in several different ways,
each plausible on its face. Neither the Communications Act, the legislative history, nor Commission
precedent (until today) provide any clear guidance for choosing one definition over another. Thus, while
I do not disagree with the interpretation of "transmission technology" ultimately adopted in today's Order,
it is not the only plausible interpretation of the term.

Second, I would have made it clearer that parties should be protected from piecemeal abrogation
of existing franchise agreements. As the Order notes, Section 624(e) was signed into law over three years
ago. Since that time, the Commission failed to provide any guidance as to the meaning of Section 624(e),
thereby forcing parties to enter into agreements based upon their own interpretation of the statute. Given
Section 624(e)'s ambiguity, parties may have mistakenly drafted provisions that they believed were
permissible regulation of facilities and equipment under Section 624(b), but which under today's Order
would constitute an impermissible regulation of transmission technology. These mistakes were mutual:
as the item notes, we have not received a single formal complaint from any party claiming that its Section
624(e) rights have been violated. Moreover, these mistakes were avoidable. Had the Commission spoken
earlier, parties could have phrased their agreements in a way that would have complied with today's
Order. Thus, given the Commission's delay and the parties' mutually mistaken reading of an ambiguous
statute, I believe it would be patently unfair for these provisions to simply be struck from existing
franchise agreements while the remainder of the agreement is enforced. I express no opinion on whether
such agreements should be found enforceable or rescinded in their entirety, or reformed pursuant to
renegotiation between the parties.

Indeed, I believe that simply striking contractual provisions that may now violate Section 624(e),
without the opportunity for renegotiation, would violate the framework that Congress established in
Section 624. Congress granted local authorities the right to regulate facilities and equipment in Section
624(b), so long as they did not step over the vague line into "transmission technology." For three years,
the Commission provided no guidance regarding where that line was located. Now it appears that some
local authorities and cable operators may have made incorrect -- albeit reasonable -- judgments about
where Section 624(b) ended and Section 624(e) began. Had they had the benefit of today' s Order, these
mistakes could have been corrected in the drafting stage. Simply striking specific franchise provisions
would deprive local communities of their legitimate rights to regulate facilities and equipment under
Section 624(b). It would find that because they inadvertantiy stepped over the line that divides Section
624(b) and Section 624(e), that they have lost all of their rights under Section 624(b) for the length of
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the franchise term. Local communities should not pay such a high pnce for the Commission's
indefensible delay.

Finally, I would be opposed to extending the definition of "transmission technology" beyond the
specific examples cited in the Order. I For instance, I would be opposed to extending the definition to
prohibit agreements that provide for a certain MHz level or a certain number of homes per fiber node.
I believe we have done our statutory duty to fairly interpret the meaning of "transmission technology."
Any expansion of that definition, I believe, would tread on the legitimate rights of local authorities.

ISpecifically, the Order states that the tenn "transmission technology" has been used to include both the
transmission medium (i.e., microwave, satellite, coaxial cable, twisted pair copper telephone line, and fiber optic
systems) and the specific modulation or communications format (i.e., analog or digital).
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